
Introduction 
•  Alexander Hamilton: the judiciary would 

be the ‘least dangerous branch’ of the 
national govt. 

•  Do you agree that the judiciary is an 
apolitical and weak branch of 
government? 

•  What role should the federal courts play 
in the governing process? 

What should happen when judges overstep their judicial boundaries? 



The Constitution and the Creation of the 
National Judiciary 

♦ The brevity of Article III 
♦ The anti-federalist’s fears of an 

independent judiciary whose members 
had life tenure 

♦ Feared that federal judge’s power to 
interpret the Constitution would lead to 
tyranny 

Many contemporary political theorists echo the anti-federalists concerns. 
Is the Supreme Court an anti-democratic institution? 



The Constitution and the 
Courts 
♦ Congress was empowered to create 

inferior federal courts  
♦ Federal judges given ‘life tenure with 

good behavior’ 
– The need for independent judges to guard 

the Constitution 
♦ Judiciary’s role in impeachment is 

established in Article I, sec. 3 



2a. The Judiciary Act of 1789 & the 
Creation of the Federal Judicial System 
♦ Established a three-tiered structure  
♦ Lowest courts were called federal 

district courts 
♦ Middle tier were called circuit courts 
♦ Supreme Court as the highest court in 

the land 

The Constitution is silent on the composition of the Supreme Court,  
which has gone from its original six to 15 members. Since 1869, the 
Court has been comprised of 9 justices. 



The First Sessions 
♦  John Jay was 

nominated by 
Washington as the 
1st chief justice 

♦ The court’s 
ineffectual early 
history 

♦ Only one important 
case decided before 
1800 (Chisum v. 
Georgia) John Jay (1745-1829). Picture  

courtesy  
www.americanrevolution.org.  



Early Sessions 
♦  Important early 

decision by the 
Court to avoid 
‘political questions’ 

♦  Jay left the court in 
1795 to head a 
diplomatic 
commission, then 
became governor of 
NY 

The Supreme Court had no formal  
building of its own until 1935, and heard 
cases in the basement of the old Senate. 
Picture courtesy Bettmann/Corbis. 



Early Sessions 
♦ Jay, asked by Washington to resume 

the chief justice position, declined 
♦ “The institution lacks weight, energy, 

and direction” 
♦ One member of the federal Supreme 

Court resigned his post to become chief 
justice of the South Carolina supreme 
court 

Prior to the mid-19th century, Washington, D.C.  was a pretty dingy and  
boring place to live, and most politicians preferred to return to their home 
states. 



The Marshall Court 
(1801-1835) 
♦ Marshall’s elevation to the chief justice 

position transformed the Court 
♦ Established the power of Judicial review 

(more below) 
♦ Abandoned the practice of each justice 

issuing per curiam decisions on each 
case 
– Enabled to Court to speak ‘with one voice’ 



Judicial Review 
♦ The Framers had considered and 

rejected the idea of a judicial veto 
♦ However, they did include Article VI, 

which contained the supremacy clause 
♦ Alexander Hamilton first endorsed the 

idea of judicial review in Federalist 78 
♦ Marbury v. Madison (1803) established 

the principle of judicial review 



2ci. Marbury v. Madison 
(1803) 
♦ The result of a political controversy over the 

final days of the Adams administration 
♦ The outgoing Federalists passed the 

Judiciary Act, creating many new judicial 
posts, a few days before the expiration of the 
legislative session 

♦ The ‘Midnight Appointments’: Adams filled 
all the posts before his term expired 

The incoming president, Thomas Jefferson, was furious over the 
outgoing Federalists efforts to pack the courts with federalist judges. 



Marbury cont. 
♦ William Marbury was 

appointed to 
become justice of 
the peace for the 
District of Columbia 

♦ However, the 
commission was not 
delivered by 
Adam’s Secretary 
of State 

Wm. Marbury (1762-1835). Picture 
unknown. 

Can you name Adam’s Secretary 
of State? 



Marbury cont. 
♦ Marbury requested that Thomas 

Jefferson’s Sec. of State deliver the 
commission 

♦ Sec. of State James Madison, under 
instructions from Jefferson, refused 

♦ Marbury and other Adams appointees 
filed a writ of mandamus requesting the 
Supreme Court order Madison to deliver 
the commissions 



The Stakes in the Case 
♦ Marshall was a strident critic of 

Jefferson (who was his cousin) 
♦ Marshall wanted to order the president 

to deliver the commissions 
♦ However, he knew that the court’s 

reputation would suffer if the president 
refused 

Jefferson had publicly vowed to reject any order by the Supreme Court,  
and Marshall knew that the Court’s influence, in comparison with the  
presidency, was modest. 



The Decision 
♦ Marshall concluded that, although the 

applicants had a valid claim, the Court 
lacked the authority to issue a writ 

♦ Ruled that parts of the Judiciary Act of 
1789 that extended the power to issue 
such writs were inconsistent w/ the 
Constitution and therefore 
unconstitutional 

♦ Established the principle of judicial 
review 



John Marshall 
♦  “It is emphatically 

the province and the 
duty of the judicial 
department to say 
what the law is” 

♦ Although Jefferson 
didn’t like the 
decision, he 
accepted its 
conclusions 



The American Legal System 
•  A dual judicial system 

•  A federal court 
•  50 state courts 

•  Both systems are three-tiered 
•  Bottom: trial courts 
•  Middle: courts of appeals 
•  Top: Supreme Court 



Jurisdiction 
♦ The passive nature of judicial power 
♦ Courts must have jurisdiction to hear a 

case 
– Authority vested in a particular court to 

hear and decide any particular case 
♦ Jurisdiction as a juridical concept 

– Applies to law enforcement agents, 
lawyers, and judicial officers 



Original and Appellate 
Jurisdiction 
♦ Original: court of origin where a case is first 

adjudicated 
–  Courts w/ original jurisdiction determine the facts 

of a case 
♦ Appellate: the power vested in higher courts 

to review and potentially revise the decisions 
of lower courts 
–  Appellate courts deal exclusively w/ procedure & 

legal interpretation 
–  Appellate courts may vacate a decision if new 

information comes to light 



The Supreme Court’s Original 
Jurisdiction: 
The Court will Hear Cases Involving: 

♦ Two or more states 
♦ The United States and a state 
♦ Foreign ambassadors & other diplomats 
♦ A state and a citizen of another state (if 

the action is begun by the state) 

Original jurisdiction cases usually account for less than 1% of the 
Supreme Court’s docket in an average judicial session. 



Criminal and Civil Law 
♦ Criminal law: body of law regulating 

individual conduct & enforced by govt. 
– Universal crimes: murder, rape, & robbery 
– Criminal law assumes that society itself is 

the victim of an illegal act, and undertakes 
to prevent its recurrence through 
prosecution 

♦ Civil law: body of law regulating 
conditions and relationship between 
private individuals or companies 



1bi. Civil Law cont. 
♦ Civil cases generally involve attempts to 

recover something of value (e.g. 
property, rights, or fair treatment) 

♦ Most legal disputes do not make it to 
court 

♦ Plaintiffs, petitioners, and defendants  
– Example: in Marbury v. Madison, Wm. 

Marbury was the plaintiff-petitioner, and 
James Madison was the defendant 



2. The Federal Court System 
♦ Federal district, circuit, and the 

Supreme Courts are called 
constitutional courts 
– Either created by Article III or authorized 

Congress to create them 
♦ Legislative courts are set up by 

Congress for specific purposes 
– Examples include the U.S. Territorial 

Courts & US. Court of Veterans Appeals 

Judges who preside over federal courts are appointed by the president 
and subject to Senate confirmation. 



2a. District Courts 
♦ Each state has at least one district court 

(districts do not cross state lines) 
♦ The largest states (CA,TX, FL, &NY) 

have four districts 
♦ A total of 655 full-time and 300 retired 

part-timers staff the district courts 

District courts have original jurisdiction over specific types of  
federal cases. 



Federal District Courts, Texas 

♦ Houston 
is in the 
Southern 
District 
of Texas 



Three Types of Cases Heard 
in District Courts 
1.  Involve the federal govt. as a party 
2.  Present a question of federal law 

based on a claim under the U.S. 
Constitution, a treaty with another 
nation, or a federal statute 

3.  Involve civil suits in which citizen are 
from different states, and the amount 
of money at issue is in excess of 
$75,000 



District Courts cont. 
♦ Each federal district has a U.S. attorney 
♦ Nominated by the president and 

confirmed by the Senate 
♦ District attorney’s are the chief federal 

law enforcement officers in that district 
♦ Ex: Donald DeGabrielle, Jr. 
   is the district attorney for the 
   5TH  District in Southern TX 



The Courts of Appeals 
♦ The losing party in a federal case can 

appeal to the court of appeals 
♦ The court of appeals was established in 

1789 (present structure dates from the 
Judiciary Act of 1891) 

♦ There are 11 numbered circuit courts & 
a 12th for the D. C. circuit dealing with 
regulatory issues 



The Courts of Appeals cont. 
♦ 13 appeals courts are staffed by 167 

active and 80 senior part-time judges 
♦ Appeals judges are appointed by the 

president and subject to Senate 
confirmation 

♦ The number of judges in each circuit 
varies from 7-30 

♦ Judges sit in 3-judge panels to decide 
cases 

Occasionally, all the judges in a district may sit together (called en banc)  
to decide particularly sensitive or controversial cases. 



The Courts of Appeals cont. 
♦ Once a decision is rendered by the 

circuit courts, litigants no longer have an 
automatic right to appeal 

♦ The losing party may appeal to the 
Supreme Court, but the Court controls 
its own docket, and only hears a few 
cases per session (75-90) 



Courts of Appeals cont. 
♦ Appellate courts try to correct errors of 

law and procedure that may occur in 
lower courts 

♦ Appellate courts do not hear testimony 
♦ Lawyers submit written arguments 

called briefs and then present oral 
arguments supporting their claims 



The Supreme Court 
♦ The Supreme Court often resolves 

controversial issues that cannot be 
resolved by the other political 
institutions 

♦ The Court of last resort 
♦ Also attempts to insure uniformity in the 

interpretation of national laws and the 
Constitution 



The Supreme Court 
♦ Supreme Court decisions establish 

national precedent 
– Prior judicial decisions that serve as rules 

for settling future cases 
♦ Stare decisis: Latin for ‘let the decision 

stand’ 
– Principle allows for continuity & 

predictability in the law 
– Judges must have compelling reasons for 

ignoring precedent 



The Supreme Court’s 
Caseload (1950-2001 Terms) 



The Supreme Court  
The Power of the Chief Justice 
♦ Presides over the public sessions of the 

Court 
♦ Conducts the Court’s conferences & 

assigns the writing of opinions when in 
the majority (when the CJ is in the 
minority, the senior justice in the 
majority assigns the opinion) 

♦ By custom, the CJ administers the oath 
of office to the President & VP on 
Inauguration Day 



The Present Supreme Court 
 

Back Row: David Souter, Clarence Thomas, Ruth Bader Ginsberg, 
And Samuel Alito. Front Row: Anthony Kennedy, John Paul 
Stevens, John Roberts, Antonin Scalia, and Stephen Breyer 



The Obscurity of the Court 

♦ Few Americans can name a present 
member of the Supreme Court 

♦ Chief Justice Rehnquist used to jog 
without a body guard around the Mall in 
Washington, D.C. 

♦ Operate with few staff or support 
– Each member has 3-4 clerks 
– About 425 staff members   



How Federal Judges are 
Selected 
♦ The Constitution is silent on the 

qualifications for federal judges 
♦ The selection of federal judges is a very 

political process 
– Presidents can ‘put their stamp’ on the 

federal courts by appointing conservative/
liberal/moderate judges 

– The power of the Senate to confirm – or 
reject – judicial nominees 



Judge Selection cont. 
Senatorial Courtesy 
♦ Presidents generally defer selection of 

district court judges to senators of their 
own party who represent the state in 
which a vacancy occurs 

♦ The Senate Judiciary Committee will not 
confirm a nominee who have not been 
agreed to by the senator 

♦ An important source of political 
patronage for senators 

Most presidents in recent times have pledged to appoint more minorities 
to the federal bench. 



Appointments to the Supreme 
Court 

♦ Nominations to the 
Supreme Court are 
often more 
politicized and 
contentious than 
those of lower court 
judges 

♦ Greater attention is 
now paid to 
controversial 
nominees 

NOW protesters during the Clarence  
Thomas confirmation battle. Picture  
courtesy www.now.org.  



Nomination Criteria 
♦ O’Connor: ‘You 

have to be lucky’ 
♦ Three criteria: 

–  Competence 
–  Ideology or policy 

preferences 
–  Pursuit of political 

support 

Sandra Day-O’Connor (1930-). 
First female Supreme Court justice. 
Picture courtesy Encarta. 



Competence 
♦ Experience is thought to be a 

requirement 
♦ Most justices have had prior judicial 

experience 
♦ The role of the American Bar 

Association (ABA) & its ratings system 
♦ The Bush administration’s decision not 

to screen nominees with the ABA 
The Bush administration relies on the advice of the conservative Federalist 
Society. 



Ideological or Policy 
Preferences 
♦ Most presidents seek nominees who 

share their policy preferences 
♦ FDR, Richard Nixon, and Ronald 

Reagan were successful in ‘molding’ 
the federal judiciary to their own beliefs 

♦ Nixon & Reagan were strict 
constructionists (a judicial philosophy 
emphasizing the Framer’s initial 
intentions) 



Pursuit of Political Support 
♦ Presidents look to the judicial 

appointment process as a way of 
appealing to certain constituencies 

♦ Reagan – who was polling poorly 
among women – promised to appoint 
the 1st woman to the Supreme Court 

♦ Reagan fulfilled the promise by 
nominating Sandra Day-O’Connor 



Bush and the Judiciary 
♦  Bush, Sr. nominated 

Clarence Thomas in the 
hopes of appealing to 
black voters. 

♦  Bush hopes to appeal to 
Hispanic voters by 
appointing the first 
Hispanic to the 
Supreme Court 

♦  Alberto Gonzales & 
Miguel Estrada are 
prominent candidates 

Alberto Gonzales (1956-). Picture  
courtesy www.msnbc.com.  



Race, Gender & Ethnicity and 
the Supreme Court 
♦ Only two women & 

two African-
Americans have 
served on the 
Supreme Court 

♦ Religion is less 
important than it was 

Louis Brandeis (1856-1941). 1st  
Jewish justice. Courtesy Encarta. 

Only 9 Catholics and 7 Jews have  
appointed to the federal judiciary. 
 Why? 



The Supreme Court 
Confirmation Process 
♦ The constitutional role of the Senate 
♦ Around ¼ of Supreme Court 

nominations were rejected 
♦ Today, rejections are rare, but battles 

are more frequent 
♦ The present Court has been in place 

since 1994 
Three of the present justices – John Paul Stevens, William Rehnquist, 
and Sandra Day-O’Connor – are over the age of 73. Stevens is over 80. 
Who will be the first to step down? What happens if a justice becomes  
senile but refuses to step down? 



The Process 
♦  Once an opening is 

announced, the 
president begins to 
narrow a long list of 
potential nominees 

♦  The short-list is ‘vetted’ 
by the FBI for possible 
disqualifying history 

♦  Example, Reagan 
nominee Douglas 
Ginsburg (right)  
withdrew his nomination 
after admitting that he’d 
smoked marijuana  Douglas Ginsburg (1946-). Picture 

courtesy www.free-eco.org.   



The Process cont. 
Lobbying by Interest Groups 
♦ Interest groups generally play a minor 

role until a nomination is announced 
♦ However, several interests are 

intimately concerned with the 
composition of the judiciary 

♦ Several groups have mounted 
successful campaigns to block 
nominations 
Robert Bork’s role in the Watergate scandal insured that he would 
face 
significant liberal opposition when he was nominated to the Supreme  
Court in 1986. 



The Process cont. 
The Senate Judiciary Hearings and Senate 
Vote 
♦ Senate Judiciary Committee holds 

public hearings to question the nominee 
♦ Most hearings are relatively uneventful 
♦ The rise of ‘litmus test’ questioning 

strategies 



Senate Vote cont. 
♦ Senate Judiciary 

Committee’s 
rejection can lead to 
defeat in the full 
Senate vote 

♦ Some recent 
nomination votes 
have been close 

♦ Clarence Thomas 
52-48 closest in 
history 



The Supreme Court Today 
•  Americans’ relative ignorance 

regarding the judiciary 
•  Nearly two-thirds of Americans could 

not name a single justice 
•  Much of this ignorance can be blamed 

on apathy 



Why the Lack of Interest? 
•  Another, more important reason, are the 

Court’s efforts keep its procedures 
secret 

•  The ‘cult of the robe’ 
•  Unwillingness to televise oral arguments 

In contrast to the secrecy of the judiciary, Congress has opened its  
proceedings to C-SPAN. 



Deciding to Hear a Case 
•  In 2001-2002, more than 8,900 cases 

were filed with the Supreme Court 
•  As recently as the 1940’s, fewer than 

1,000 cases were filed annually 
•  The Supreme Court has not increased 

its caseload in response to the higher 
number of filings 



The Supreme Court’s 
Jurisdiction 
•  The Supreme Court has both original 

and appellate jurisdiction 
•  Only a fraction of the Court’s docket 

falls under its original jurisdiction 
•  The Court’s appellate jurisdiction can 

be changed by congressional statute  

The Judiciary Act of 1925 gave the Court the power to refuse appeals. 
Under this act, if the Court refuses to grant a writ of certiorari on a 
case, then the verdict of the intermediate court is final. 



The Court’s Jurisdiction 
•  Since 1988, nearly all appellate cases arrive 

on a petition for a writ of certiorari  
•  A formal document issued from the Supreme 

Court to a lower court that calls up a case 
•  About 1/3rd of all Supreme Court cases 

involve criminal law 
•  Many petitions come from indigent inmates 

on a writ in forma pauperis (Latin for ‘as a 
pauper’) 

A petition in forma pauperis enables an indigent person to file a legal 
appeal without paying filing and printing costs. All criminals with court- 
appointed lawyers are entitled to conduct their appeals that way, although 
the Rehnquist Court has limited those types of appeals. 



The Rule of Four 
•  A writ of certiorari will be granted if 

four justices favor hearing a case 
•  Two criteria for certiorari: 

1.  The case must come either from a U.S. 
court of appeals, a special three-judge 
district, or a state court of last resort 

2.  The case must involve a federal issue. 
The case must present questions of 
interpretation of federal constitutional law 
or involve a federal statute or treaty 



The Rule of Four cont. 
•  The clerk of the court sends petitions for 

writs of certiorari to the chief justice’s 
office 

•  Worthy cases are placed on the discuss 
list 

•  Only about 30% of petitions make that 
list 



The Role of Clerks 
•  The Court’s early attempts to persuade 

Congress to provide help 
•  The slow increase of the Supreme 

Court’s clerk staff (8 justices have 4 
clerks, John Paul Stevens limits himself 
to 3) 

•  The more clerks, the more work can be 
done 

Clerks are typically selected from candidates at the top of the 
graduating classes of the more prestigious law schools 



The Influence of the Clerks 
•  The relationship 

between justices and 
clerks is intimate & 
confidential 

•  Clerks rarely leak word 
of what they know 

•  Edward Lazarus’ 
Closed Chambers is a 
rare insider’s view of 
the Supreme Court & 
the influence of the 
clerks 

Edward Lazarus. Picture courtesy 
www.findlaw.com.  



What do Supreme Court 
Clerks Do? 
•  Perform initial screening of the petitions (the ‘cert 

pool’) 
•  Draft summary memos of the facts and issues of 

each case, and recommendations for acceptance or 
refusal 

•  Write bench memos & suggest questions for oral 
argument 

•  Write the first draft of an opinion 
•  Act as an informal conduit for communication and 

negotiation between other justices chambers as to 
the final wording of an opinion 



How Does a Case Survive the 
Process 
♦ The Court does not offer reasons why 

they reject or accept a case 
♦ Earl Warren: ‘The standards… are 

highly personalized & necessarily 
discretionary’ 

♦ Political scientists have attempted to 
determine the characteristics of the 
cases that are accepted 



Cues to a Case Getting a 
Supreme Court Hearing 
♦ The federal government is the party asking 

for review 
♦ The case involves conflict among the circuit 

courts 
♦ The cases presents a civil rights or civil 

liberties question 
♦ The case involves ideological or policy 

preferences of the justices 
♦ The case has significant social or political 

interest, as evidenced by the presence of 
interest group amicus curiae briefs 

‘Amicus curaie’ is Latin for ‘Friend of the Court’ 



The Federal Government as a 
Party  

♦ The role of the 
solicitor general as 
‘the government’s 
lawyer’ 

♦ The solicitor general 
as the ‘ninth and a 
half member’ of the 
Supreme Court 

Ted Olson (1946-).  



Starting a Case 
♦ Once a case is accepted, counsel is notified 

(or appointed if the defendant is indigent) 
♦ Lawyers for both sides prepare written briefs 

that cite legal precedents & lay out their 
interpretation of how the case ought to be 
decided 

♦  Interested parties often file ‘friend of the 
court’ (amicus curaie) briefs in support of one 
side or the other 



Oral Arguments 
♦ The pomp and circumstance of the most 

public aspect of the Court’s process 
♦ Lawyers are allotted one-half hour to 

present their cases 
♦ Subject to frequent interruption from the 

more vocal justices 

Court watchers spend a lot of time trying to determine how the 
Court will resolve a case by reading the transcripts of the oral 
arguments, looking for cues as to the justices’ attitude toward one 
side or the other. 



The Conference and the Vote 
♦ The justices meet in closed conference 

once a week when the Court is hearing 
oral arguments 

♦ The justice with the least seniority acts 
as the door-keeper 

♦ The Chief Justice establishes the 
itinerary, and speaks first and votes last 



Writing Opinions 
Five Basic Kinds of Opinions 
1.  Majority: written a member voting in 

the majority. Set of the legal reasoning 
and justifies the decision, which 
establishes precedent for future cases 

2.  Concurring: majority opinion in which a 
justice agrees with the outcome but 
disagrees with the rationale 

3.  Dissenting: one or more justices 
disagree with the majority decision 

Dissenting opinions are often just frustrated justices ‘venting.’ However, 
sometimes dissenting opinions can in the future form the basis for  
future majority opinions. 



Opinions cont. 
4. Per curiam: an unsigned opinion issued 

by the Court (Justices may dissent from 
a per curiam decision, but rarely do so). 

5. Plurality: one that attracts the support 
of three or four justices & forms the 
controlling opinion (with concurrences). 
Plurality decisions do not have the force 
of majority decisions 



The Chief Justice and the 
Vote 
♦ If in the majority, the chief justice 

assigns the writing of opinions 
♦ When the chief justice is in the minority, 

the senior most justice in the majority 
assigns the opinion 

♦ Another source of influence for the chief 
justice 



How the Justices Vote 
♦  Justices are human 

beings 
♦ Supposed to place 

the law above all 
else 

♦ However, a wide 
variety of factors 
influence their 
decision-making 



Legal Factors 
The ‘Restraint/Activism’ Debate 
♦ Restraint: the dominant judicial orientation 

among judges and legal scholars 
♦ The belief that courts should allow the 

decisions of ‘political’ branches of govt. to 
stand, even when they are viewed as unjust 
by a particular judge 

♦ The only criterion for ruling an act 
unconstitutional is whether it is ‘repugnant’ 
to the Constitution 

Advocates of judicial restraint argue that Roe v. Wade was problematical 
because the issue was not ‘ripe’ for a judicial remedy, and that the courts 
short-circuited a public debate that needed to run its course. 



Judicial Activism 
♦ Both liberal and conservative adherents 
♦ The belief judges should use their powers 

expansively to advance their political causes 
♦ Liberal activists advocate using the courts to 

advance the cause of personal liberty and 
equality 

♦ Conservative activists want to use the courts 
to reverse previous liberal rulings in the areas 
of criminal & privacy rights 



The Importance of Precedent 
♦ Rehnquist: ‘Precedence is the 

cornerstone of our legal system… but is 
less important in constitutional issues’ 

♦ The reluctance of several of the present 
justices to overrule Roe ‘in the absence 
of the most compelling reason to 
reexamine a watershed decision’ 

♦ The American public’s cynical attitudes 
toward the judiciary 

52% of Americans believed that judges were controlled by special 
interests, and 76 % believe that judges are ‘political.’ What do you think? 



Extra-Legal Factors 
♦ Political scientist’s 

attempts to ‘model’ 
judge’s behavior 
focus on extra-legal 
forces that influence 
judicial decisions 

♦ Behavioral 
characteristics, 
ideology, attitudinal 
& strategic models, 
& public opinion 



Behavioral Characteristics 
♦ Earl Warren’s experience as CA 

attorney general enforcing the 
internment of Japanese-Americans 
during WWII 

♦ Harry Blackmun’s time as legal counsel 
for the Mayo clinic 

♦ Potter Stewart’s early experiences as a 
reporters 



Ideology 
♦ Judges often come to the courts with 

deeply-held ideological beliefs 
♦ Conservatives oppose and liberals 

support: 
– Affirmative action, abortion rights, criminal 

defendants’ rights, & increased power for 
the national govt. 



Attitudinal and Strategic 
Models 
♦ Judge’s personal preferences will often 

be a decisive factor in decisions 
♦ Cues include judge’s party 

identification, the party of the appointing 
president, and the liberal/conservative 
leanings of the justice 

♦ The attitudinal model was influential 
between 1995-2000 
Scholars now believe that judges are more strategic in their decision- 
making, much like representatives weigh competing considerations 
in the ‘politico’ model. 



Public Opinion 
♦ Judges and justices take public opinion 

into account in their decision-making 
♦ The attempt to avoid ‘getting too far in 

front’ of public sentiments 
♦ Ebbs and flows to judicial popularity as 

a result of popular/unpopular decisions 

Do you think the Supreme Court has made decisions on the basis of  
political calculations? Or, do they decide cases purely on the basis of 
the law? 



Judicial Policy Making and 
Implementation 
♦ All judges, whether they like it or not, 

make policy 
♦ The challenge for democratic theory: 

unelected judges imposing policy in 
controversial issue areas (e.g. busing) 

♦ Supreme Court decisions often affect 
policy far beyond the immediate 
concerned parties 



Policy Making 
♦ Over one hundred federal laws have 

been struck down as unconstitutional 
♦ The Court also occasionally overrules 

itself 
– Over 140 times since 1810 

♦ The Court has been especially prone to 
reversing itself in the area of criminal/
procedural rights, affirmative action, & 
the establishment clause 



Implementing Court Decisions 

♦ Refers to how and whether judicial 
decisions are translated into actual 
public policies affecting more than the 
immediate parties to a lawsuit 

♦ A number of questions determine 
successful judicial implementation 



Judicial Implementation 
♦ How well crafted or popular is the decision 

(Brown v. Board of Education)? 
♦ How much support does the Court have from 

state/local officials? 
♦ Do citizens understand the original decision? 
♦  Judicial decisions are most likely to be 

implemented effectively if responsibility for 
implementation is concentrated in the hands 
of a few highly visible public officials (e.g. 
president or governor) 


